THE GUIDELINES MATRIX FOR ASSESSING THE PERFORMANCE AGAINST THE CLAUSES MENTIONED IN CONCESSION AGREEMENT OF ITI’S RUNNING UNDER PPP MODE 
Base of the guidelines

The parameters for performance evaluation of the ITI’s running under PPP mode are prepared based on the clauses mentioned in the concession agreement. The agreement has total 23 Articles under which many sub-clauses are included. Mainly the articles/agreement has two aspects of 

· Project Agreement

· Financial Agreement
Also the period of the Agreement is divided in to two phases

· Development period 

· Maintenance period

Key Performance Indicators

The Performance indicators are prepared keeping in view the important clauses of the agreement. The Key performance indicators have been cal out of the clauses of different articles. 
However it is pertinent to mention here that the Concession Agreement was prepared by the PIDB, this department was not involved in the preparation of the agreement; hence the interpretation of the clauses & respective PKI may be validated by PIDB.
Matrix to evaluate the performance of ITC in PPP mode against the clauses of Concession Agreement
	Article No.
	Title of the Article 
	Clause
	Details of the clause
	Performance Key Indicator (PKI)
	Status of ITC

	Article 5
	Performance security


	Clause 5.1 Performance Security


	For due and faithful performance of its obligations under this Agreement, the Concessionaire shall provide the Concessioning Authority a bank guarantee from a Scheduled Bank as Performance Security for an amount as indicated in Schedule III. Upon the provision of the Performance Security by the Concessionaire, the Concessioning Authority shall return the Proposal Security to the Concessionaire. 

If the Concessionaire fails to provide the Performance Security by the date required in this Clause in accordance with this Clause 5.1, it shall constitute a Concessionaire Event of Default that shall entitle Concessioning Authority to terminate this Agreement 


	· Performance Security as per Schedule III-(Annexure-c )submitted or not within due date- 
· Renewal of BG after its expiry
	

	Article 6
	Obligations of the parties


	Clause 6.2Obligations of the Concessionaire


	The Concessionaire, in addition and without prejudice to its obligations specified in the other provisions of this Agreement, shall, during the Concession Period, including extension thereof, without qualification, observe and comply with the following obligations: The Concessionaire shall

(a) Take over possession of the Project Site from the Concessioning Authority, provided, however, it has provided the Performance Security in accordance with the provisions of Article 5;

(b) Without prejudice to the Concessioning Authority’s obligations in this respect, make or cause to be made the necessary applications to the relevant Competent Authority for all Clearances and supply the appropriate particulars and details to such Competent Authority as may be necessary confirming that the Concessionaire fulfils the eligibility criteria to enable such authority  reasonably to consider the request for the grant of the relevant Clearance and, following the grant of any such Clearance, maintain such Clearance in full force and effect so long as it is necessary in order for the Concessionaire to perform its obligations hereunder;

(c) Undertake upgradation & renovation itself or appoint Construction Contractor(s) and enter into Construction Agreement(s). The Concessionaire shall carry out construction of the Facility in accordance with the terms of this Agreement, including without limitation the conditions of Clearance, Technical Requirements and Good Industry Practices; 
(d) Manage, run and maintain the Facility or cause it to be maintained in accordance with the terms of this Agreement, including without limitation the conditions of Clearances, Performance Standards, Maintenance Standards and Good Industry Practices;

(e) Report to the Concessioning Authority during the Development Period and the Management Period as detailed in Article 10. Such reports will contain such information as is reasonably required to keep the Concessioning Authority properly informed of material matters relating to the upgradation & renovation, management and maintenance of the Facility;
(f) Achieve Substantial Completion not later than July 2004; provided that the Concessionaire shall not be in breach of this Clause 6.2(f), if any non-fulfilment or delay in fulfilment of its obligations herein are caused by (i) the occurrence of an event of Force Majeure in accordance with Article 15 hereof or (ii) a Concessioning Authority Event of Default or any other act or omission by the Concessioning Authority in contravention of its obligations under this Agreement;

(g) Commence Commercial Operations of the Facility and ensure that classes for ITI begin by 7th August, 2004.

(h) Make adequate standby and backup arrangements for meeting the power requirements for the management and maintenance of the Project;

(i) Make timely payments of the Concession Fees & Revenue share as applicable to the Concessioning Authority in accordance with the terms of this Agreement;

(j) Not transfer or dispose off or otherwise alienate any of the Project Assets excluding movable assets created by him, without the prior written approval of the Concessioning Authority;

(k) Maintain the Project Assets in accordance with the Maintenance Standards and  Good Industry Practices with the objective of providing adequate service standards to the Trainees and ensuring that at the end of the Concession Period the Facility, excluding movable assets created by him, is transferred to the Concessioning Authority or its nominated agency in fair condition, subject to normal wear and tear, having regard to its construction or upgradation, life and use in accordance with the terms and conditions of this Agreement; 

(l) Allow representatives of the Concessioning Authority reasonable access to the Project Site but so as not to interfere unreasonably with the upgradation, management, running or maintenance of the Facility;

(m) Subject to the provisions of Article 17,  not Abandon the Facility;

(n) Provide a security and watch and ward service at the Facility to maintain the safety and security of the life and property and make provision and arrangement for first aid and prompt medical attention in cases of accidents and emergencies;

(o) Ensure that the Academic Fees levied, charged and demanded, collected, retained and appropriated is in accordance with the rates under this Agreement;

(p) Maintain the requisite insurance on the Facility, as specified in this Agreement;

(q) Upon the termination of the Concession Period including extension thereof, transfer the Facility and Project Assets, excluding movable assets created by him, to the Concessioning Authority or its nominated agency, as the case may be, in accordance with the terms and conditions of this Agreement;

(r) Promptly notify the Competent Authorities and hand over to them any archaeological finds, treasures and precious and semi-precious minerals discovered at the Project Site by the Concessionaire or its employees, agents and Contractors; 
(s) Provide the Concessioning Authority, notarised true copies of the Financing Package, Financing Documents, as approved by the Lenders and the Project Agreements.

	· Up gradation & renovation Done or not

· Substantial Completion ( As per scope of work mentioned in the RFP-Annexure A) of the building by Due date-31-5-2005

· Maintenance activities made or not as per Maintenance standards-schedule-IV- Annexure B

· Commencement of ITI operations by due date as per agreement-1st week of August 2005.

· Standby and backup arrangements for Power available or not

· Timely payments of the Concession Fees & Revenue share made or not-15 April of every commercial year.

· Provided a security and watch and ward service

· Academic Fees is collected accordance with the rates under this Agreement

· Maintained the requisite insurance

	

	
	
	Clause 6.3
 Obligations of the Parties


	Each Party shall

(a) Comply with and perform its respective obligations under this Agreement and shall work and cooperate in good faith with the other Party with respect to all the obligations and rights hereunder of the other Party; 

(b) Agree to novation and modification of the Concession Agreement upon appointment of the Substitute Entity;

(c) Enter into additional writings as required;

(d) The Parties agree that the title to and ownership of the Project Site shall at all times vest in the Concessioning Authority and shall not under any circumstance whatsoever pass over or be deemed to pass over to the Concessionaire or Persons claiming by, under or through the Concessionaire. The Project Assets created by the Concessionaire, shall be owned by the Concessionaire during the Concession Period and shall be transferred, excluding movable assets created by him, to the Concessioning Authority upon the expiry or prior termination of the Concession Agreement.

(e) With respect to the Facility, the Parties agree that 
(i) The Concessionaire would be allowed to run “Additional Courses”. An indicative list of such Additional Courses has been given in Schedule IX of this Agreement. However, the Concessionaire would be responsible for obtaining the requisite Clearances from the Competent Authorities. 

(ii) The Concessioning Authority would facilitate the grant of Clearances from the Competent Authorities for these Additional Courses. However, the same would not be binding on the Concessioning Authority.

(iii) At any time during the tenure of this Agreement, the covered area being utilised to run the ITI courses would be a minimum of 100% of the covered area being utilised to run non-ITI courses in the Facility. 

(iv) The Concessionaire would be given adequate flexibility to give the Facility a “name” of his choice. However, the Government reserves the right to withdraw this benefit if the name jeopardizes National/State/Society/general public interest.

(v) The Concessionaire would also be allowed to enhance the revenue stream from sources such as job work from Industries, Households and other such work of similar nature. However, the job work should not in any way hamper the functioning of the ITI.

(vi) At the end of the Concession Period, the Concessioning Authority would either run the Facility itself or offer it for private sector participation. In case the Facility is offered for private sector participation, the Concessionaire would be given the “first right of refusal” i.e., the Concessionaire would be allowed to match the best price proposal available with the Concessioning Authority at that time.

(vii) Concessionaire should ensure that all the ITI courses being run are approved by/affiliated to NCVT/SCVT. Any particular running course, if de-affiliated, should get affiliation within a stipulated time so that no trainee is affected. If a trainee is affected, the Concessionaire should refund the Academic Fees and hostel charges in full to the affected Trainee/s. If any particular trade gets de-affiliated thrice during the period of Concession and trainee/s are affected adversely, it will be treated as “Concessionaire Event of Default”.


	· The covered area being utilized to run the ITI courses is a minimum of 100% of the covered area being utilized to run non-ITI

· Does the functioning of ITC is hampering due to additional courses

· Affiliation of all the ITI courses being run are approved by NCVT/SCVT
	

	Article 8
	Auditing


	Clause 8.1
Requirements


	The Concessionaire is required to prepare and submit various Financial Statements as per statutory requirements.

The Concessioning Authority reserves the right to get the Accounts audited as and when it deems it appropriate, at its own expense.


	· Financial statements of the ITC Received or not

· Audit report by Concessioning Authority
	

	Article 9
	Development & management

	Clause 9.1  
Development of the Facility


	a) The Concessionaire shall undertake at its expense the development and upgradation of the Facility, in accordance with terms of Clearances, Technical Requirements and the terms and conditions of this Agreement, or where not so specified, in accordance with Good Industry Practices.

b) The Concessionaire may implement the Project on its own or through Contractor(s). The Concessionaire shall commence the development and upgradation of the Facility within 30 days of the Compliance Date and ensure that substantial completion of the Facility is achieved by July 2004.

c) The appointment of Contractor(s) shall not, in any manner, relieve the Concessionaire of its obligations under this Agreement.

d) The Concessionaire shall ensure that the upgradation works shall comprise only materials and goods which shall be of sound quality and which shall have been manufactured and prepared and all workmanship shall be in accordance with Good Industry Practices and that each part of the works shall be fit for the purpose for which it is required as stated in or as may be reasonably inferred from the plans.

e) The Concessionaire acknowledges that all debris and construction and building materials (sand, gravel, stone, rock, loose earth etc.) Lying at the Project Site or generated during upgradation of the Facility shall be the property of the Concessioning Authority. The Concessionaire shall dispose of at its cost such debris and construction and building materials in accordance with the written instructions issued by the Concessioning Authority from time to time. 
f) The Concessionaire shall achieve Substantial Completion by July 2004 in accordance with the terms and conditions of this Agreement. 

g) If the Substantial Completion of the Facility is delayed due to an act or omission of the Concessionaire or its Contractor(s), sub-contractors, agents or employees in contravention of its obligations under this Agreement or the Project Agreements it shall be a Concessionaire Event of Default. If the Substantial Completion is delayed due to an act or omission of the Concessioning Authority in contravention of its obligations under this Agreement, the Concession Period shall be extended for a period of time equal to the period of such delay.

h) When the Concessionaire reasonably believes that Substantial Completion has been achieved the Concessionaire shall so notify the Concessioning Authority in writing. This notice, in any case, will not be later than 31st May, 2004. Such notice will set out the place, date and time when the inspection for such works shall be held (which shall not be on a date that is earlier than 7 days following the date of such notice). The Concessioning Authority shall have the right to attend such inspection and assessment. 

i) Intentionally left blank
j) Intentionally left blank
k) The Concessionaire shall commence Commercial Operations of the Facility upon achieving Substantial Completion.


	· The building is completed  as per site plan-by 31-5-2005

· Notified to CA about the completion of building or not

· Qualified staff  as per norms appointed or not

· Resident Principal appointed or not
	

	Article 10
	Information


	Clause 10.1
Financial Information


	(a) Annual accounts of the Concessionaire delivered within 180 days of the end of each fiscal year;

(b) Intentionally left blank

(c) Notification of any adverse material change in the financial condition of the Concessionaire or the Project promptly following such occurrence
	· Annual accounts statement Furnished or not


	

	
	
	Clause 10.2 
Development Period Reports


	The Concessionaire shall within 30 days of the Compliance Date provide to the Concessioning Authority a copy of the upgradation schedule, and provide them monthly progress reports during the Development Period
	· Monthly progress reports about development period
	

	
	
	Clause 10.3
Management Period Reports


	The Concessionaire shall provide the Concessioning Authority, an annual report during the Management Period, which shall contain the following information:

(a) Summary of progress: summary of operating and financial results. This would also include information about the various courses and the number of Trainees/ Students, which have been enrolled. The Concessioning Authority reserves the right to get the details verified through its own or nominated personnel at its own expense, as and when it deems it appropriate.

(b) Management Plan: a management plan for the Project for the year and a report on the activities carried out during the previous year (including a commentary on any material deviation from expected activities as set out in the management plan).

	· Submitted annual report during the Management Period about

· Summary of progress

· Management Plan submitted or not
	

	Article 11
	Academic fees 


	Clause 11.1 
Levy and Appropriation of Academic Fees


	(a) On and from the Operations Date and until the Management Period, the Concessionaire shall determine, levy, collect, retain and appropriate Academic Fees from the Trainees as per the rates set out in Schedule I. 

(b) The Concessionaire shall be entitled, at any time, to submit to the Concessioning Authority and PIRA, with the certificate of an Independent Auditor, an upward revision to the ceiling in Academic Fees, once in 3 years. The professional fees, costs and expenses, if any, of the Independent Auditor shall be borne by the Concessionaire.

The PIRA may concur with the revised ceiling in Academic Fees submitted by the Concessionaire or itself determine the revised ceiling for Academic Fees. Within 30 days of such concurrence or determination by the PIRA, the Concessioning Authority shall pass the appropriate notifications/orders for effecting the revision of the ceiling for Academic Fees. Such notification/order shall specify that the revised rate of ceiling that shall come into force immediately upon publication of the notification. 


	· Fee collected as per the fixed rates-12000/- per Annum For Engg. Trades

· 8000/- per Annum for Non Engg. Trades

· Any upward revision of the fee by the ITC

· If yes –date & approval from CA


	

	Article 12
	Concession fees & revenue sharing 

	Clause 12.1
Concession Fees


	(a) In consideration for the grant of the Concession under this Agreement, the Concessionaire shall, with effect from the Operations Date and during the Management Period, pay to the Concessioning Authority an annual Concession Fees. The Concession fee would increase with increase in Academic fees. The increase in Concession fee would be 10% of incremental Academic Fee receipts from (upto) 300 ITI students. For reaching the figure of 300, students would be counted in ascending order of Academic Fee.

(b) The Concession Fees shall be payable by the Concessionaire to the Concessioning Authority in advance on April 15 of each year of Commercial Operations at the Concessioning Authority’s or its nominee’s bank account at ______ Bank, a scheduled bank having a branch at______. The Concessionaire shall pay the Concessioning Authority the Concession Fees of the first year of Commercial Operations on the Operations Date.

(c) In the event of delay up to four weeks in payment by the Concessionaire, the Concessionaire shall be required to pay the Concessioning Authority interest at the rate of SBI medium term Prime Landing Rate plus 4% per annum. In the case of delay beyond such four weeks, it shall be a Concessionaire Event of Default.

	· Admission Made to the fullest capacity-300 seats.

· Affiliation obtained or not

· Full Concession fee submitted or not-

· Fee is submitted by due date or not-15 April of each commercial year

· If Academic fee is increased the Concession fee is increased correspondingly.

· If the fee is submitted late- wheather the interest at the rate of SBI medium term Prime Landing Rate plus 4% per annum is submitted.

· Whether the revenue is shared on account of excess of trainee. 00.trainee exceed 300.
	

	
	
	Clause 12.2
Revenue Sharing


	At any time during the Concession Period, if the number of Trainees (ITI Courses) and Students (Non ITI Courses) exceed 300, the Concessionaire would share with the Concessioning Authority 10% of the incremental Academic Fees. For reaching the figure of 300 numbers, at first all the ITI students in ascending order of Academic fee would be considered (students with lower fee would be considered first). Then Non ITI students in ascending order of Academic fee would be considered (students with lower fee would be considered first)”.



	
	

	Article 13


	Financing


	Clause 13.1
Assignment & Creation of Security 


	
	· Complied with the Financing Plan.


	

	
	
	Clause 13.2
Accounts of Concessionaire


	
	· Maintained the  books of accounts
	

	Article 16
	Events of default


	Clause 16.1
Concessioning Authority Event of Default


	Each of the following events or circumstances, to the extent not caused by a default of the Concessionaire or Force Majeure, shall be considered for the purposes of this Agreement as events of default of the Concessioning Authority (“the Concessioning Authority Event of Default”) which, if not cured within the time period permitted, if any, shall provide the Concessionaire with the right to terminate this Agreement in accordance with Article 17 hereof

(i)
Material Breach by the Concessioning Authority of its obligations under this Agreement which is not remedied within 90 days of receipt of written notice from the Concessionaire specifying such breach and requiring the Concessioning Authority to remedy the same; 

(ii)
any change in the policies of the Concessioning Authority or a Change in Law which has a Material Adverse Effect on the Concessionaire’s ability to implement the Project;

(iii)
a breach of any express representation or warranty by the Concessioning Authority which has a Material Adverse Effect and such breach is not remedied within 90 days of receipt of written notice from the Concessionaire specifying such breach and requiring the Concessioning Authority to remedy the same; 

(iv) Such events as have been specified as Concessioning Authority Events of Default under the provisions of this Agreement; and

(v) Any defect in the title, ownership and possession of the Concessioning Authority with respect to the Project Site.

(b)
The Concessionaire’s obligations under this Agreement shall be suspended and the Concessionaire shall have no liability hereunder during any of the foregoing Cure Periods while the relevant event remains uncured.


	· Any event of Default as have been specified  in  Agreement 

· Change in control of the Concessionaire or any change in the rights of ownership of the Concessionaire

· De-affiliation or de-recognition by NCVT/SCVT of any particular ITI
	

	
	
	Clause 16.2
Concessionaire Event of Default 


	Each of the following events or circumstances, to the extent not caused by a default of the Concessioning Authority or Force Majeure, shall be considered for the purposes of this Agreement as Events of Default of the Concessionaire (“Concessionaire Event of Default”) which, if not cured within the time period permitted, if any, shall provide the Concessioning Authority, with the right to terminate this Agreement in accordance with Article 17 hereof:

(i)
Material Breach of its obligations under the Agreement which has a Materially Adversely Effect on the Concessioning Authority or the Project and such breach is not remedied within 90 days of receipt of written notice from the Concessioning Authority specifying such breach and requiring the Concessionaire to remedy the same;

(ii)
such events as have been specified as Concessionaire Events of Default under the provisions of this Agreement;

(iii)
a breach of any express representation or warranty by the Concessionaire which has a Material Adverse Effect and such breach is not remedied within 90 days of receipt of written notice from the Concessioning Authority specifying such breach and requiring the Concessionaire to remedy the same; 

(iv)
any actions or omissions attributable to Concessionaire, including delay on the part of the Concessionaire to discharge any of its obligations, that has a Material Adverse Effect on the implementation of the Project;

(v)
failure of the Concessionaire to achieve Substantial Completion by July 2004;

(vi)
dissolution of the Concessionaire pursuant to Law, except for the purpose of a merger, consolidation or reorganisation that does not affect the ability of the resulting entity to perform all the obligations of the Concessionaire under this Agreement and provided further that such resulting entity expressly assumes all such obligations;

(vii)
Abandonment of the Project by the Concessionaire;
(viii)
the Concessioning Authority notifies the Concessionaire of a material failure by the Concessionaire or its employees or agents or Contractor(s) to upgrade and manage the Project in accordance with the terms and conditions of this Agreement  and further issues a notification to the Concessionaire of the failure to remedy such non-compliance within the time frame as may reasonably have been specified for rectifying the same; and

(ix)
if there is a “change in control” of the Concessionaire or any change in the rights of ownership of the Concessionaire or in the powers of any shareholder/member of the governing body to direct the management or the policies of the Concessionaire where such change would be reasonably likely to have a Material Adverse Effect on the ability of the Concessionaire to comply in all material respects with its obligations under this Agreement and the Project Agreements;

(x)
De-affiliation or de-recognition by NCVT/SCVT of any particular ITI Trade and adverse effect on trainee/s, thrice during the Concession Period, unless due to an event of Force Majeure.
(b)
The Concessioning Authority’s obligations under this Agreement shall be suspended and the Concessioning Authority shall have no liability hereunder during any of the foregoing Cure Periods while the relevant event remains uncured.


	
	

	Article 17
	Termination


	Clause 17.1
Termination by Concessionaire for a Concessioning Authority Event of Default 


	
	· Any Termination of Agreement Notice /process started/closed or pending
	

	Article 19
	Insurance


	Clause 19.1
Coverage


	The Concessionaire shall, on and from the Compliance Date, maintain or cause to be maintained, at its own expense, the following insurance policies: 

· Fire & Theft

· Policy for loss or damage to Project Assets due to Force Majeure events like Earthquake.

·  Policies for Insurance in respect of claims for personal injury to or death of any Person employed by the Concessionaire or its subcontractors and arising out of such employment.  

(b)
The premiums payable on insurance coverage as indicated above, including any costs and expenses incidental to the procurement and enforcement of such insurance coverage shall be borne by the Concessionaire.


	· Whether Insurance policies maintained for

· Fire & Theft

· loss or damage to Project Assets

· Insurance in respect of claims for personal injury to or death of any Person employed by the Concessionaire

· 
	

	
	
	Clause 19.2
Evidence of Insurance Coverage


	The Concessionaire shall furnish to the Concessioning Authority copies of certificates of insurance in respect of the insurance policies referred to in Clause 19.1 as soon as reasonably practicable after they are received by the Concessionaire and from time to time shall furnish evidence to the Concessioning Authority that all premiums have been paid, and that the relevant policies remain in existence. In the event that the Concessionaire fails to maintain the insurance policies as required under this Agreement as certified by the Independent Auditor, the Concessioning Authority may affect such policies and recover the costs and expenses incurred in this regard from the Concessionaire.


	· Evidence of insurance submitted or not
	

	Article 22
	Dispute resolution


	Clause 22.1
Amicable Settlement 


	
	· Any unresolved Dispute pending
	


